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Central Intelligence Agency

Excculive Registry

AEITER

Washington. D.C. 20505

10 September 1984

The Honorable Joseph Wright
Deputy Director

S A

Office of Management and Budget .
Washington, D. C. 20503 .
Dear Joe,

Here is a copy of my letter to the Attorney General on the high national
interest in having the CIA operational files exempted from the Freedom of
. Information Act (FOIA).

I strongly believe that the continuing use of the Privacy Act as an
FOIA exemption in law enforcement is of far lesser significance than the
impact that exemption of CIA's operational files in relieving liaison services
and agents all over the world from the worry that helping the United States
can lead to the loss of sources and risk of lives and reputations would have.

I am told that the important law enforcemerit interest can be met by
asserting the exemptions already provided in the FOIA.

I also understand that if the Supreme Court approves the cdntinued use
of the Privacy Act as an FOIA exemption, Congress is almost sure to enact
Tegislation to take it away.

Thus, we risk a major achievement for the Administration in obtaining
the relief from the FOIA it has set as one of its goals in order to save a
doubtful exemption, which is of little added value and which is not likely

to last very long in any event.
%1
believe that you will find the use of the Privacy Act as an exemption has

not been either frequent or significant.

The attached clipping from the New York Times confirms our view thaf
if we are going to get this achieved it will have to be done during this
next week or two.

Sincerely,

1liam J. Casey
Director of Central Intelligence

h Distribution: 1 Each: DCI, DDCI, EXDIR
Attachments ‘ D/O;D, DDA, C/IPD
OLL 84-2934 . T, CDO/0GC. FR File
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Contaal tntclligence Agency

OLL 84-2934

6 September 1984

The Honorable William French Smith
The Attorney General '
Washington, D. C. 20530

o 4,

Dear Bill:

[ write you on a matter on which our staffs are working and which is
of high importance to our security interests. I bring it to your attention
now because time {s short and we may need to go over it together,

As you know, we have been trying for the last six years to-obtain legislative .
relfef from the.unfque burdens we face under the Freedom of Information Act '
(FOIA). " We now are on the vergeof obtaining this essential relfef.

‘ The -pending legislatfon would bring major benefits to our national
fntelligence effort. It-would remove from the search and review provisions
of the FOIA large segments of our operatfonal files, thereby allowing the
CIA to provide greater assurances of confident{ality-to our foreign sources
and l{afson services and releasing many of.our most experienced officials from
fnvolvement 1n FOIA processing. It would also enhance the maintenance of
compartmentatfon of CIA {nformatfon, which is a principle crucial to the
success of sensitive fntelligence operations. The Administration, fncluding
the Department of Justice, has extensively examined and approved the proposal
that CIA seek separate legislation for FOIA relief. and the President has
personally given his support.

Our legislation was unanimously passed by the Senate late last year.-
The House Permanent Select Committee on Intelligence amended the biVl and
unanimously reported {t earlier this year. Representative Glenn Englfish,
Chafrman of the House Government Operatfons Subcommittee on Government
Informatfon, Justice and Agriculture, then made the additfon of an amendment
to the Privacy Act a prerequisite for Subcommittee actfon on the legislation,
This amendment s{mply states that the Privacy Act cannot be used as a with-
holding statute under exemption” (b)(3) of the FOIA.

He understand that it {s a matter of some concern to the Department of
Justfice because {t would be contrary to the revised policy guidance given by
the Department of Justice on the use of the Privacy Act as a (b)(3) exemption
and because this very question fs awafting decisfon by the United States
Supreme Court. On the other hand, we have been informed that the Department
of Justice will withdraw fts objections to Representative English's amendment
to our bill 1f a satfsfactory agreement can be reached on a substitute bill
for S. 774, the government-wide FOIA relfef bill. I understand that negotfations
are currently under way to achieve this compromise. ,

’
"
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The Administration may have to evaluate the prospects and the relatijve
value of getting CIA's sensitive operational files exempted against preserving
Justice's ability to use the Privacy Act to exempt some files from demands
- under the Freedom of Information Act. The considerations from the CIA stand-

point are:

a. Our operational files will no longer need to be searched.

b. Our foreign sources and liaison,gervices would have greater
assurance that we can preserve their confidentiality,

C. Some of our most able and experienced officers could turn
from FOIA processing to gathering intelligence. The Agency
can use only high caliber personnel to protect sources included
in its operational files, '

d. While the relief pertains only to the CIA records at this time,
it certainly is a blueprint for other agencies {n the Intellfgence
Community to obtain similar relief in the near futUre,

e. It

Bill, this is a critical {ssue for this Agency. We urgently need- this
relief from the FOI - It would represent an auspicfous start tn achieving a
goal to which this Administration has been committed sfnce {ts inception.

If we do not get enactment of this legislation in this Congress, the chances

illiam J. Sy
Oirector of Central [ntelligence

n
ps
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A.C.L,U. Reviews Support of Information Bill

.. By DAVID BURNHAM % * | vote by the Californta affilace several | agency is requlied i search all of is
. Special o The Mew York Times moaths ago o oppose the natiooal (U&Wbcnltgetsamquwtubderme
. ViASHmeN — Tbe American group's position oa the fssue. Freedom of Information Act. The

Civil Liberties Unioa is reviewing its | The Intelligence "mgency and the -ageacy Is then permitted to delete cer.
support for legislation that would ex- | iberties wnion Bave Soth restified in | talo kinds of classified information,

empt most of the operational files of support of the House version of the bill, | U

Central Intelligence from harmon : would be excused from g .

e i e nod this %‘gg‘mmm. eral specific files from which tnforma.
R o Lo toa'is rarely, If ever, released, 5

Norman Dorsen, president of the.] The California affiliate’s objections | .
civil liberties group, said the docision | center oo provisioos ia the bill that {¢ | that by. exempting the C.LA. from.
to study the bill further was reached eommdswomanlmosteumlmtethemungwhumm}mny fruitless
‘nhaahwyumrwehungmem- right of Federal judges 10 review ad- | searches, Jong' delays’ tn -answering
erm ornia affiliate of the organiza. | ministrative decisions of the C.I:A..". | other requests would be reduced. Crit.
"tloa"detalléd his opposition at an Aug. |- A second criticism {s the belief that if | ics, however, argue that if the legisla-
18 meeting of the union’s executive the proposal wins Congressional ap- | tion becomes law, the intelligence 1
ommittee. The meeting followed a proval, a number of other intelligence | agency would avoid disclosure of more

* requests under the Freedom of Infor- 'role in the bill’s

from the information act, a'law estab- ot

. lawymlnnndwts'ldemsmmwbo .
specialire

and law-eaforcement agencles would| 204 more Information by placisg it in
request the same kind of exemption cxempled files. . R

the general principle that the raised by Melr Westreich, an Orange

public bas the right to read almost all "Cmmtyuwycrupmcﬁung the organt-
Government documents, . inatlon’s southern California affiliate,

Ira Glasser, éxecutive director of the | were found to be valid, he would with--
national A.C.L.U., said he had asked | draw the unifon's ba el

onder the House proposal, the sgéncy

Supporters of the legislation contend

Mr. Glasser sald that If the questions |

“'If everyone convinces me that wo

in cases of freedom of infor.’ v&emnnwetlnou:ﬁrstposmoa, that's

. ' o tion to assess these obfections. “I'ay [ the ead of It,” he said In on Intereios

0 do a serfous review of thelr:

Mr, Glasser said

|A.C.L.U.s general counsel, Ny o
Yyoch, an expert for the civil{P

(0 be merltad. 5 w0 o s found| o

) B e e DY o vy kr e
1> Thelegislation” exemptitg the in

Rence agendy 'froai Somé provisions
the Informatioa act'has been approved
-—. by the House Intelligence Committee: °

and the House Government Operations l
ttee. It may, come to the floor
Soon under a procedure .that

to pass. The Senate already has passed
its version of the bill, . S TSGR .-.,
. Under current law, tha ‘Intelligence !

N
e

trying
‘cslalm," bccald.:;'l‘h!s Is a process that { Frank

Mr., Glasser said the general
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The legislation has not attracted

wmation law, characterized the review Wide criticism, Among those' who op-"

Inquiry pased it, however, were Jack Landan of,
&S & preliminary . He said ‘hef the Reporters Commlttee for the Fmo-_
the bill caly If the criticism was found| 90 of the Press and Samuel R. Gem >
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RN Enseayaied el oo or the American Historlcal Assotias] -
1o ) oML o o v s e

-

hd H

Approved For Release 2009/02/05 : CIA-RDP89B00236R000200220009-9



STAT

Approved For Release 2009/02/05 : CIA-RDP89B00236R000200220009-9

0‘0

<

Q“Qz

Approved For Release 2009/02/05 : CIA-RDP89B00236R000200220009-9



Approved For Release 2009/02/05 : CIA-RDP89B00236R000200220009-9 d— ~ Fo /19

. Y l\"‘w’(\.

H.R. 5164,

The "Central Intelligence Agency Information Act” -

Last year S. 1324, the Central Intelligence Agency
Information Act, was introduced by Senator Strom
Thurmond and Chairman Goldwater. The bill provides
urgently needed relief from the unique burdens we face
under the Freedom of Information Act (FOIA).

The legislation would bring major benefits to our
national intelligence effort. It would remove from
the search and review provisions of the FOIA large
segments of our operational files, thereby allowing
the CIA to provide greater assurances of
confidentiality to our foreign sources and liaison
services and releasing many of our most experienced
officials from involvement in FOIA processing. It
would also enhance the maintenance of compartmentation
of CIA information, which is a principle crucial to
the success of sensitive intelligence operations.

We had examined the possibility of stretching this
relief to the entire Intelligence Community but this
effort was abandoned when it was found that the file
systems of the other Intelligence Community agencies
do not lend themselves to the file designation
approach used in this legislation. In addition, the
concerns of the other agencies with the FOIA is not as
great as ours. The decision was then made by the NSC
and OMB to seek relief only for CIA in this Congress.

As you know, S. 1324 was unanimously passed by the
Senate late last year. The House Permanent Select
Committee on Intelligence amended the legislation and
unanimously reported out a clean bill, H.R. 5164,
earlier this year. The amendments are acceptable to
us and to the SSCI.

House Government Operations Committee, in order to end
a serious disagreement between the Committee and the
Department of Justice (DOJ), made the addition of an
amendment to the Privacy Act (the so-called (b)(3)
amendment) a prerequisite for Committee action on the
legislation. HPSCI agreed to accept the addition of
the (b)(3) amendment in return for House action and
passage of the legislation.
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Background on the (b)(3) Amendment

° The (b)(3) provision amends the Privacy Act to
state that the Privacy Act cannot be used as a
basis upon which to withhold information under
‘exemption (b)(3) of the FOIA. Exemption (b)(3)
of the FOIA allows the withholding of information
"specifically exempted from disclosure by statute

»

3 . . .

° From 1975 to 1984, Department of Justice (DOJ)
regulations and official Office of Management and
Budget (OMB) guidance stated that the Privacy Act
could not be used to withhold information from a
FOIA requester under exemption (b)(3).

° As a result of two Circuit Court of Appeals
decisions, sua sponte, that the Privacy Act could
be used as a (b)(3) exemption statute, the DOJ in
1981 reversed its litigating position on the
issue and, subsequently, in March 1984 OMB
guidances and DOJ regulations were reversed as
well,

° The Federal circuits are now split on the
question of whether the Privacy Act qualifies as
a (b)(3) exemption statute and the United States
Supreme Court has accepted certiorari in two
cases with conflicting decisions.

The reversal of OMB guidance and DOJ regulations
greatly angered Representatives from both sides of the
aisle and this led to the addition of the amendment to
the CIA FOIA bill in the House Government Operations
Committee.

CIA does not oppose the (b)(3) amendment since it
would not impact upon our processing of FOIA reguests.

The practical benefits which would be achieved by
enactment of the CIA FOIA bill are important to the
accomplishment of our intelligence mission. Continued
opposition to the (b)(3) amendment would only provide
minimal and temporary relief to the FBI in the
processing of their FOIA requests. I have had an
unoffical conversation with FBI Director Webster who
confirms that the impact of resisting this amendment
would be minimal. 1In fact, it is used only rarely by
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the FBI despite the change in policy by DOJ. The FBI
does not rely upon use of the Privacy Act as a (b)(3)
exemption statute in their administrative processing
of FOIA requests but only presses this position in
litigation brought in the District of Columbia. Even
if the FBI were to operate pursuant to the changed
policy, it would have no substantive effect on the
amount of information released by the FBI but might
cut down on their workload. The advantage to the
Government of continued resistance to the (b)(3)
amendment pales in comparison to the substantive
relief CIA would achieve from no longer having to
search and review information in our operational
files. DOJ opposes our bill with the (b)(3) amendment
mainly because it would be contrary to their revised
regulations and would serve to moot two cases pending
before the Supreme Court on the issue.

The issue then is whether continued opposition to the
(b)(3) amendment is worth the price of losing the CIA
FOIA bill.

In any event, DOJ's victory would not be long-lived
because: (a)if the Supreme Court rules against the
DOJ position, the CIA bill will have been lost for
naught; and (b)if they rule in favor of the DOJ
position, this amendment will be introduced and pushed
hard in the next Congress. The amendment has strong
bipartisan support in the House and would likely pass
in the next Congress.

Passage of the CIA bill in the next Congress is very
doubtful as the ACLU national office, which has given
crucial support to the bill during this Congress, is
under great pressure to withdraw its support for the
bill. 1In this connection, note the 9 September New
York Times article (attached). -

The suggestion has been made that after passage by the
House, the Senate take action to strip the CIA bill of
the (b)(3) amendment. This would end any realistic
chance of enactment in this Congress because of: (1)
the strongly held views of members of the House
Government Operations Committee (particularly
Representatives Erlenborn, Kindness and Horton); and
(2) the bipartisan acceptance of the (b)(3) amendment
as a prerequisite to House action on the legislation
by members of the House Permanent Select Committee on
Intelligence.
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Stoppage of the (b)(3) amendment in this Congress also
seriously jeopardizes any chance of House Government
Operations Committee action on the government-wide
FOIA relief bill (S. 774) in this Congress or the
next.

On the other hand, concession by DOJ to the (b)(3)
amendment at this point in time can be used to attain
agreement on substantial portions of S. 774. DOJ has
stated that they would recede from their opposition to
our bill if a satisfactory agreement can be reached
concerning S. 774.

Negotiations between House Government Operations and

DOJ are currently under way on a substitute bill for
S. 774.
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